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AMEA/ORDER

Per B.M. Biyani, A.M.:

Feeling aggrieved by appeal-order dated 22.09.2020 passed by learned
Commissioner of Income-Tax (Appeals)-3, Indore [“Ld. CIT(A)”], which in
turn arises out of assessment-order dated 24.12.2019 passed by learned Dy.
CIT (Central)-11, Bhopal [‘Ld. AO”] u/s 143(3) of Income-tax Act, 1961 [“the

Act’] for Assessment-Year [*AY”] 2018-19, the assessee has filed this appeal.

2. Heard the learned Representatives of both sides at length and case-

records perused.
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3. This appeal was originally decided by the ITAT Indore Bench vide
order dt. 24.01.2023 ex-parte assessee due to non-representation by
assessee. The appeal was dismissed and the impugned order of CIT(A) was
upheld. Subsequently, the assessee filed a Misc. Application No.
19/1Ind/2023 which the ITAT decided vide order dt. 23.06.2023 whereby the
order dt. 24.01.2023 was re-called and the case was re-fixed for hearing.

This way, the appeal has again come up before this Bench for hearing.

4, The sole issue for our adjudication is the addition of Rs. 5,49,500/-
made by the AO in respect of unexplained cash seized from locker of
assessee during a search u/s 132 conducted upon assessee. Brief facts are
such that a search u/s 132 was conducted upon assessee on 12.01.2018. In
the course of search proceeding, a cash balance of Rs. 7,49,500/- was
seized from locker no. 24, SBI SME Branch, Bhopal, on 05.02.2018. During
assessment proceedings when the assessee was called to explain its source,
the assessee claimed that a sum of Rs. 6 lakh was given by his mother Smt.
Vidyawati Sachdeva for safe keeping and the remaining amount was saving
of assessee and his wife. The assessee also filed an affidavit of his mother as
well as the copies of ITRs filed by his mother in earlier assessment years.
The AO accepted that assessee’s mother was having income in earlier years
from assessment years 2012-13 to 2018-19. However, the AO did not accept
the explanation given by the assessee regarding source of cash, more
particularly the amount given by his mother, precisely for three reasons,

namely, (i) the affidavit of mother was dated 01.02.2018 whereas the search
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was conducted on 12.01.2018, (ii) the statement of assessee was recorded
on 12.01.2018 wherein the assessee did not mention anything about cash
balance in impugned locker, and (iii) the currency notes in locker were of the
denominations of Rs. 2000, 500, 100 and 50. According to AO, although
mother of assessee had shown income in earlier years, the currency notes of
denomination of Rs. 2000 and 500 were not shown to have been received
from any withdrawal or exchange post-demonetization. Ultimately, the AO
accepted the currency notes of denominations of Rs. 100 and 50 amounting
to Rs. 1,55,000/- as explained and treated the currency notes of
denomination of Rs. 2000 and 500 amounting to Rs. 5,94,500/- as
unexplained; this way made addition of Rs. 5,94,500/-. During first appeal,

Ld. CIT(A) upheld the addition by observing and holding thus:

“4.2 Though this ground of appeal the appellant has challenged
the addition of Rs. 5,94,500/- on account of unexplained cash
u/s 69A of the of the Act. Cash amounting to Rs. 7,49,500/- hs
been found and seized from the locker no. 24 of SBI SME Branch,
Bhoal, on 05.02.2018. The appellant submitted that Smt.
Vidyavati Sachdeva, mother of the appellant has given Rs.
6,00,000/- in cash for safe keeping. The appellant’'s mother was
not having any regular source of income. During the course of
recording of statement, Shri Mukesh Sachdeva, appellant failed to
explain the source of cash. The cash has not been entered into

the any cash book. Therefore, the addition made by the AO
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amounting to Rs. 5,94,500/- is confirmed. Therefore, the appeal

on this ground is dismissed.”

5. Aggrieved by orders of lower authorities, now the assessee has come

before us in this appeal.

6. During hearing before us, the Ld. AR for assessee attacked heavily the

orders of lower authorities and made following submissions:

(1) He submitted that before opening the impugned locker No. 24, SBI
SME Branch, Bhopal, the authorities recorded statements of assessee
u/s 132 on 05.02.2018 and interrogated the assessee as to the
contents of locker and the owners of those contents in Q.No. 3 and the
assessee faithfully and truly submitted his reply; the said question as

well as reply by assesse are reproduced as under :-
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Thus, in his reply, the assessee not only explained that the locker
contained cash balance but also made a pointed submission that cash
of Rs. 5 to 6 lakh was given by his mother, Smt. Vidyadevi Sachdeva,
for safe keeping so that the same can be given to assessee’s son Shri
Dushyant Sachdeva and the assessee’s daughter Nikita Sachdeva on
the occasions of their marriages and the remaining cash balance
belonged to assessee’s wife Smt. Rekha Sachdeva. Ld. AR submitted
that the statement was given u/s 132 even before opening the locker
and this statement, unless proved otherwise, is a valid evidence and
since the department is having nothing to rebut or controvert the
same, the reply made by assessee cannot be disbelieved on mere
conjecture. Ld. AR submitted that the affidavit of assessee’s mother
dated 01.02.2018 is also filed before opening of locker on 05.02.2018
and there is nothing wrong in this. Thus, the assessee has clearly
proved the owner/source of cash beyond doubt. Still if the AO had any
doubt, he could very well make enquiries from mother of assessee but
the AO has not done. In absence of any enquiry from assessee’s

mother, the AO is not justified to draw adverse conclusion.

Secondly, Ld. AR submitted that the mother of assessee was having
adequate income from pension of late husband, rent and business in
earlier assessment years and has shown such income in the returns
of assessment year 2012-13 to 2018-19 which is very much admitted
by the AO himself at two places in assessment-order. Copies of
returns of assessment years 2014-15 to 2018-19 are also filed before
us as Annexure-Ill to Written-Submission. Ld. AR submitted that the
CIT(A) has made a wrong finding that the assessee’s mother was not

having any regular source of income.

Lastly, Ld. AR submitted that the AO has selectively picked the
currency notes of high denomination of Rs. 2,000/- and Rs. 500/- out
of his own choice and made addition to the extent of Rs. 5,94,500/-

on mere surmise that the currency notes of those denominations
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cannot come without withdrawal or exchange. Ld. AR submitted that
demonetization had taken place in Nov-Dec2016 but the assessee’s
mother being a senior lady could very well exchange from her near
and dear ones for which record cannot be kept but it is also a fact that
the locker was operated between the date of demonetization and date
of search. Therefore, the AO is not justified to draw any adverse

inference on this basis.

7. Ld. DR for revenue relied heavily upon the orders of the lower
authorities.
8. We have considered rival submissions of both sides and perused the

documents placed in Paper-Book. On a careful consideration, we find a
strong force in the submission of Ld. AR that before opening the impugned
locker, the authorities recorded statement of assessee u/s 132 in which the
assessee made a pointed reply that the cash in locker was given by his
mother for safe custody. We find that the statement recorded by department
u/s 132 has an evidentiary value and cannot be brushed aside unless
otherwise proved. In the present case, the AO is not having any evidence to
discard or reject the assessee’s reply in response to Q.No. 3 recorded in
statement. So far as the source of income available to mother for generating
cash, we find that the AO has himself noted in assessment-order that
assessee’s mother was having income in earlier years. Even the Ld. AR has
also filed copies of income-tax returns of earlier years in the Paper-Book and
discussed the incomes declared therein in the presence of Ld. DR. Thus,
assessee’s mother was having income in earlier years to justify holding of

cash with the assessee. Faced with these facts, we are inclined to accept
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that the cash balance held by assessee in lockers is sufficiently explained
and the revenue authorities do not have any sound or cogent basis to reject
assessee’s explanation. Therefore, we are persuaded to delete the addition
made/confirmed by lower-authorities. Ordered accordingly. The assessee

succeeds in this appeal.

9. Resultantly, this appeal of assessee is allowed.

Order pronounced in the open court on 21.08.2023.

Sd/- sd/-
(VIJAY PAL RAO) (B.M. BIYANI)

JUDICIAL MEMBER ACCOUNTANT MEMBER
Indore
f&atieh /Dated : 21.08.2023
CPU/Sr. PS
Copies to: (1) The appellant

(2) The respondent

3) CIT

4) CITA)

5) Departmental Representative

(6) Guard File

By order

Assistant Registrar
Income Tax Appellate Tribunal
Indore Bench, Indore
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